Water Law Review
Volume 8

Issue 2

Article 73

1-1-2005

Justice Greg Hobbs, In Praise of Fair Colorado: The Practice of
Poetry, History and Judging
Ruth M. Wright

Follow this and additional works at: https://digitalcommons.du.edu/wlr

Custom Citation
Ruth M. Wright, Book Note, Justice Greg Hobbs, In Praise of Fair Colorado: The Practice of Poetry, History
and Judging, 8 U. Denv. Water L. Rev. 603 (2005).

This Book Notes is brought to you for free and open access by the University of Denver Sturm College of Law at
Digital Commons @ DU. It has been accepted for inclusion in Water Law Review by an authorized editor of Digital
Commons @ DU. For more information, please contact jennifer.cox@du.edu,dig-commons@du.edu.

BOOK NOTES
JUSTICE GREG HOBBS, IN PRAISE OF FAIR COLORADO: THE PRACTICE
OF POETRY, HISTORY AND JUDGING, Bradford Publishing Company,
Denver, CO (2004); 427 pp; $23.95; ISBN: 1-932779-02-7, softcover.
Review by Ruth M. Wright
In Praiseof FairColoradois the fitting title of a remarkable collection
of writings by Colorado Supreme CourtJustice Gregory Hobbs.
With the painting of Odessa Lake in Rocky Mountain National
Park on the cover, we immediately relate "fair" in the title to the natural beauty of Colorado. But "fair" also means just, as in a just society
that treats its citizens equally and with respect. Justice Hobbs's writings
praise both of these aspects.
"We might think of justice as a bushel of Orchard Mesa peaches,
ripe and delicious. Each has been nurtured to maturity. The rights of
individuals and the rights of the community are like that." Justice
Hobbs elaborates on this concept in his poem "Our Own Peaches."
"Every legal case begets of rights
and responsibilities.
If I promise and perform
a duty which we both agree upon,
I have the right that you will too.
When one of us fails without excuse,
or leave of the other, a breach occurs
and, rather than speaking of it openly, we demur
to speak at all and so dismiss the other's right.
In this deny our own responsibility.
The art of sealing breaches starts
with peeling back excuses,
so juice of mutual promises
will renew our taste
for tasting rights
of others,
as our own Peaches.
Some states elect judges-a system where candidates have to campaign and solicit contributions from others, including from lawyers
who will appear before them in court. Colorado, Hobbs points out,
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used this system until 1966, when it changed to an appointive system
with citizens' right to vote to retain judges. He lauds this system of an
independent judiciary, removing judges from the political process.
The people of Colorado have determined that judges should have independence to examine each case before them fairly and impartially.
... It's hard, humbling, and invigorating work. Each case is a direct
window on Colorado.... To find out what happened and why and to
apply the principles of constitutional, statutory, and common law the
best we can requires concentration, practical judgment, and a strong
sense of the rights and values of the community and of individuals.
The only way to pursue life, liberty, and happiness is to work at each
of them in every way we may, every day.
This is certainly an idealistic goal for all of us to follow in our work and
lives.
In "Scouting for All" he deals with the debate regarding accepting
gay members into scouting. In a speech to Boy Scout leaders, he
brings up the subject. "Discrimination bears a terrible price .... The
more we work to be inclusive of the various communities comprising
our community, the more we can fulfill our great calling of service to
God, country, each other, ourselves." Interestingly, after the talk, he
was not reappointed to a certain board after many years of service to all
aspects of scouting.
Justice Hobbs also has high goals for the legal profession. In a letter to his daughter on entering law school, he tells her that being a fine
person in the community with problem solving ability is what good
lawyering is about. Then she can help others to be treated fairly. He
tells the entering class of the University of Denver Law School to get
ready for the river trip of their lives (he often puts his remarks in context of the great outdoors). "You're on the way of service, community,
and peace. You get to love yourself because you can hold yourself to
the mirror each morning and evening and say, 'I have this day been a
worthy instrument."'
After graduating from law school himself, Hobbs clerked for Judge
William Doyle. He saw what a fine person he was and the role judges
play in our society, and decided he wanted to be a judge. Of course,
there were several eddies in the river along the way: working for the
Environmental Protection Agency enforcing air quality laws, a position
with the Colorado Department of Natural Resources where he learned
much about water law, and then private practice. This is when I first
met Justice Hobbs, when I was on the Colorado Water Quality Control
Commission. Water quality was a new aspect of water law and water
lawyers were concerned that the Commission would impact the appropriation doctrine. Later he lobbied for his clients when I was a state
legislator. In both of these forums, while Justice Hobbs and I agreed
and disagreed, the relationship was always civil, professional and intel-
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lectual. Finally, when I joined the Board of the Northern Colorado
Water Conservancy District, he was our highly effective lawyer and advisor.
Now a Justice on the Colorado Supreme court, Hobbs has much to
say about judging and advice to those writing appellate briefs. Judging
is very different from the other two branches of governmentexecutive and legislative. A judicial decision, especially an appellate
decision, has to stand on its own; it is launched and cannot thereafter
be further explained by the judge. For those who are trying to persuade the decision maker, he has several practical suggestions. "The
art of advocacy resides in telling a good story that strikes true and holds
firm .... Would you be convinced if you heard or read your argument?" Also, he implores legal writers to use the active rather than the
passive voice. "Clarity and simplicity are hard won. They're born of
humility and hard work. Enjoy telling your story of the case! Then
leave the rest of the work to your interested listeners." Justice Hobbs
highly recommends a book tiled, Thinking Like a Writer, which reveals
three basic secrets. One, the law is so complex it needs your clear and
concise explanation; two, if your reader cannot understand what you
are saying, you probably don't understand it either; and three, decision
makers will blame you for poor writing that wastes their time. Then,
he tells us, the authors walk you through the principles and techniques
of becoming a good legal writer.
Hobbs, himself, has done just that. He gives us three decisions he
has written, two for the majority of the court and a dissent. They are
good reads. In People v. Schafer, 946 P.2d 938 (Colo. 1997), the decision
hinges on whether a tent is a home for Fourth Amendment purposes.
His undergraduate degree in history comes into play as he describes
"tenting' from the days of Lewis and Clark, Major Stephen Long, the
Hayden Survey, on through the labor union tents at Ludlow and scouting. His decision: a tent is a home. In Board of Education v. Wilder, 960
P.2d 695 (Colo.1998), the majority of the Court upheld Jefferson
County School Board's determination firing the Columbine High
School teacher for showing the film "1900" by Bernardo Bertolucci. In
a spirited dissent he states, "When we strip teachers of their professional judgment, we forfeit the education vitality we prize. When we
quell controversy for the sake of congeniality, we deprive democracy of
its mentors." The third case is the recent People v. Kobe Bryant, 94 P.3d
624 (Colo. 2004), in which Justice Hobbs delivered the opinion for the
majority of the court. The court held that protection of the victim under the Rape Shield Act justified the trial court's order prohibiting
publication of the in camera transcript pending the rape shield hearing.
The entire decision is quoted in the text.
As expected, the book also includes several legal treatises that appeared in law review journals. The most extensive is "To See the
Mountains: Restoring Colorado's Clear and Healthy Air," the definitive
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article on air pollution and air quality which could be written only by
someone who personally participated in the battle for clean air in
Colorado. Justice Hobbs also included "A Primer on Colorado Water
Law," another treatise on groundwater law, "Where We Are, Where
We've Been" and "Prior Appropriation and Instreamn Flow: The Struggle to Integrate Instream Flow Rights into Western Water Law," presented at a conference. To get your law and history in docudrama
form, see "Inside the Drama of the Colorado River Compact Negotiations: Negotiating the Apportionment" and "The Trial of the President," that is, Andrew Johnson's impeachment trial before the United
States Senate, both scripted by Hobbs. For lighter fare, "A Former Water Lawyer's View of Torts" is hilarious. He must have surprised his
audience with his opening statement: "I thought I was addressing the
Colorado Trail Users Association. I'm somewhat confused about the
notion of a Trial Lawyer's Association. I thought, after graduation
from law school, you either passed the bar and got admitted or you
joined the F.B.I. I didn't know you had to keep on trying." Playing on
the word tort, he says, "An intentional tort involves a whole lot of batter. The negligent tort just kind of happens when the cook isn't looking." A second witty piece is "May Day Anniversary: On Being an Imminent Jurist" (he had been called an eminent jurist), which is filled
with clever malapropisms.
Some of us look up to the west and see the Rocky Mountains. Justice Hobbs sees the Great Divide "where oceans gurgle from snow
seeps, in multiple directions, drawn by gravity to destinies far and near
.... It stands astride the backbone of the continent." He gives us a
charming poem by Thomas Hornsby Ferril, entitled "Waterbug."
I climb to a lily-pad lake
at the top of a mountain pass,
some of the water flows to the east,
some of it goes west.
Look how that struggling waterbug
is pushing sundown back
on golden ripples
of the lake.
Which ocean will he blunder to?
He does not know, nor I,
but I can feel the wonder
of the blue bandanna sky.
And then Justice Hobbs adds his own version in "The Divide."
"The mystery of a divide
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is this, you can stand on opposites
and not lose your balance.
Draw a straight line from the sky
through the middle of your forehead,
half of you belongs to the other ocean.
Half your mind and half your heart,
you share downstream equally
and never drift apart.
Now to the beauty of Fair Colorado, "Our spirit belongs to the
mountains, mesas, deserts, canyons, and rivers. No other place seems
like home, and to be away is disorienting .... What a magnificent
place we share. The Continental Divide is our spine. Glorious mountain parks, North Park, Middle Park, South Park, and the San Luis Valley, hold our interior high and wide." He has hiked, climbed, boated,
and fished, sharing his experiences with family and friends. Probably
his favorite attire and environment is the picture on the back cover.
Before appointing him to the Court, Governor Roy Romer supposedly said that he would do so only ifJustice Hobbs promised not to put
poetry in his court decisions. Justice Hobbs agreed, but his inspired
prose comes close, which is one of the delights of this book. "Working
with water makes you want to sing. In the rhythm of the rivers, the
West finds its most treasured experience." And again, "Each day we
work in community - whether the last day of the year, in spring or fall,
or the quickening moments of a long summer evening, beyond the
niches of our doubts - peace and beauty surround us. Into our hands
we receive the paddle of grace. Across the mirrored water, we take
heart. Islands and continents, take us home again." "Poetry" he says,
"is a very personal form of public speech" and he has been writing it
since long before he was a lawyer or a judge. Emily Dickinson (whose
father was also a lawyer) is a favorite of his, and it is no coincidence
that his own daughter is named Emily. My personal favorite of'Justice
Hobbs's poems is "Canoe."
"Help me summon up the strength
to do the good I can each day,
at least a little space with you
between despair and opportunity.
To dip my shiny stirring blade
in waters deep and welling full
and let my muscle ache desist
to sit a-center my canoe.
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Quiet would you spread to me
hums and hums of sinewing,
nimble tissues at their work
ofjoining joy to drudgery.
Thank you for this resting me,
for the whys persisting me,
I take this heel to my hand,
paddle, Lord, this promised land."
Justice Greg Hobbs reveals a great deal about himself in these writings - his love of the land, his passions about justice and community,
and love of family. "The most beautiful occurrence ever happening in
my life is the day I met Bobbie on the face of Baldy Mountain ...and
every day since." What a great tribute to your life's partner. This is a
rewarding book, which readers will cherish and enjoy.

THE INSTREAM FLow COUNCIL, INSTREAM FLOWS FOR RIVERINE

RESoURcE STEWARDSHIP (Revised Ed. 2004) Instream Flow Council, Cheyenne, WY (2004); 267 pp; ISBN: 0-9716743-1-0, hardcover.
Review by Larry MacDonnell
In 1988 the Natural Resources Law Center convened a conference
to discuss the burgeoning number of state programs in the West intended to provide some legal protection for unappropriated water
needed for environmental purposes. The very idea that water left instream had value and should be legally protected represented a dramatic break with traditional notions of western water law and policy.
Yet it was clearly an idea whose time had come.
We have come a long way in the past 16 years. Interestingly, the
laws have not changed much since that time. But the science of rivers
blossomed, greatly increasing our understanding of how rivers function. In the 1980s the law focused primarily on how to keep in place
some minimum amount of water necessary to sustain a fishery. Today
we view instream flows in the context of the larger question of river
health. Fortunately, a comprehensive guide now exists for those wanting a better understanding of river function and the central role of
stream flows (hydrology) in support of river function. Produced by the
Instream Flow Council, the book is called Instream Rows for Riverine Resource Stewardship. The Instream Flow Council recently published book
in a richly illustrated revised edition.
The Instream Flow Council ("IFC") is an association of the United
States and Canadian state and provincial fishery and wildlife agencies.
IFC emerged out of a project intended to evaluate processes in use in

